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Arising out of Order-in-Original:42 to 47/Ref/Cex/APB/2015 Date: 08.01.2016
Issued by: Assistant Commissioner, Central Excise, Div: Gandhinagar, A'bad-111.

314lclcpi:Jf ~ !.lR!cJlt;l cnT .:ni=r ~ -qm

Name & Address of the Appellant & Respondent

Mis. ET Elastomer Technik India Private Limited

al{ anfr za 3rat an?r ariits rra aar & it ae grmar uf zrnfe,fa ft4 aa, Tg FRT
3rf@rant at srft zu gatrur smaaawga war & I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way :

mnralrgrur am4a :
Revision application to Government of India :

(1) ~ ~ ~ ~ - 1994 ctr efffi 3"iwfcr ~ ~ ~ lTilwlT * <ITT if~ efffi cm
i3Lf-efffi * ~[fl,~ * 3@T@ gar@terr 3rlaa '3ra fra, ld al, fa +iatau, luva f4+NE, ~~
1®@, v\'lcr,=r ~ '11cA, 'fflTTf mrif, { Rcl : 110001 a) #l uft aRey

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid:

(ii) zufe r ctr mf.t * ml # ua hit zrR arm a fa#t querur zr 3ru nla i zr fa#t
a,we7IT a qw usum urd g mf #, a fat quern znr wgr i ark ae fa#t araa ii a
ft8l rwsm i st mr #t 4Ru a hr g& st

_,,
(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(a) qra are fa@ T; zrm i fuffa TG R IT l=IIB * fWrrruT i uzjr ea a4ma
Tr zca Rz a mmit ma a az fa lg a72Ruff?

(b) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(·) zuf zrea n {ran fag far #a (ma a er ) Rafa far 1l<lT l=IIB 'ITT I

(c) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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tT ~ '3¢414.-J cBl' '3¢414.-J ~ cfi :fRfR cfi fc;rq \Jl1" sq@h #fee mrr 6 nu{& sit
ta znr sit sr nr i fr garRa 3rzga, srfta m 'CfTfur err -w:m "CJx m
-mG 1l fcim~ (.=f.2) 1998 tTRT 109 rr frat fag ·rg st I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) at saraa re (sr#a) Para#, 2001 cB' m1=l 9 # siafa Raff{e qua iI
~-8 lf at 4fit #, fa am?r # uf arr±r )Ra fa#ia cfR "l-lTff cB' 'lfim ~-~ ~
aft am?gt t at-t 4fii a nrr Ufa 3ma4ea fqut urr a,Ry srr Tar <. T
:1,-L«.1!.il~ aiafa err 35-~ '# frr~ 'CJfl" cB" :f@R cB" ~ cB" m~ itam-6 'cflc1R cB1° >lfu
ft ehft aRel •

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) R[qe 3m4a rt ef viaa Garg ra zn Ra nmm ffl 200/-
tim=r :f@R at ug 3th uef viaa ya al a snrr st cTT 1000/- cB1° ffi :f@R cB1° o·
'\JJTT! I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One.

Lac.

v#la zca, a€tr sna zyeas qi hara a4l# muf@raw ,R 3ft-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a41 3qrzrca #fez11, 1944 cB1° tTRT 35- uo~/35-~ cB' 3'@<@:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) affavr genie if@rft fr zrea, #ta sari yen ya ear
~~cBl' fclffl 4"1RicB1 ~~ rf. 3. 3TR. #. gm, #{ Rec# at vi
(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(a) saa~Raga qRb 2 («) i aag srr # rearat #l 3r4la, or#tat a mm
zyca, #ta sari zea ya ar a4l4tu =nznf@rwr (Rre) t ufga 2#tu qf&at,
316l-1Glci!IG ·ff 3it-20, qze zfR mrn3vs, #av Tr, 31!3l-lC::lci!IG-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) tu snrea zycs (srft) Rm1a8, 2oo1 t err o # 3if vua z-3 # fefffR
fag 3gar 3rft#tu nafera0i at nu{ 37ft a fag 3r4ta fag ; am#r st a #Rzi fa
usi sq zyca # nit, ans at l=fiiT 3-IR ww:rr ·Rn7 fIT 6T; 5 al4 znT 3a mH t cffii
~ 1000/- ffi ~ m-fr I ii Ta zgca #t i, ans t lfllT 3-IR WWTT ·rzar s#far
~ 5 ~ m 50~~'ITTs; 5ooo/- 3hurt stf uarj Tr zye 6t lfllT,
an at l=fiiT 3-IR ww:rr ·TIT Gift T; 50 ala qt Ga unt ? asi T; 1000o/- tim=r
ah6ft ehf I cB1° ffl fl61llcfJ xfuttcl-< cB' rfR 'ff eatfqia a nu a u i viier t urtl zu
gr GrI# fa4t1fa 4\JJ P!cfJ af5f cB" ~ cB1' mm cpf m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) zuf zr arr i a{ ma on?ii ar +mhr sr ? itrt air # fgl argram faan fur urat Reg za aza a zeta g; aft f frat u8l af au cB" frg zuenferf rft#ta
mzmrf@rawal ya 3rla u a€taal at va 3m)er far uar ?

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·z11zuru yca 3rf@Ru 4g7o zuer izif@era #t rq--1 cB" 3WRf mtfur ~~
sq 3ma u sra zqenfenf fufu f@rant k 3mgr re)an al va JR u
xti.6.50 tfff cnT r414lc14 ~ f?;cpc "c1"1TT m'iT~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) za it vii@r mii al frirvaan Pu#i t sit ft ez 3naffa fart utar &
it flt zrean, #€t sna zyca vi hara rat rrznrf@raver (ruff4f@) fr, 1982
Rfmr %1
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) flmr era, acftzr 3era areas vi hara3r4)rr if@aUr (fl=aa) # 4fr 3r4ai #ma
a4tr3el grca 3f@fGr7, &&gy RRt err 3s a 3iaafa fa#hr(is1r-) 3f@0fGrrr2&g(68g #t

.:,

viz1r 2s) f@eris: €.c.cg stRt faftr3f@fRzra, r&&y #r rrr 3 # 3iaafrharaat fta#r
·re&, aarr fGf@a #r area-frsir#a3farfk, asrfzr arr # 3iair sir #rsr aft
~~~~~~~3rltlcn'alijT
ac4tr3ea areasvi harah 3iaiaa faza graGr snf?.:, .:,

(i) t1m 11 h a 3iaa fRerff val
(ii) llz sm Rt t a{ za fr
(iii) dz sm fGumra4) a# fRrr 6 a 3iaifr zr za#

-» 3r7atarfzagfzqr a7Tan fa=hr (gi. 2) 23f0fer, 2014 h 3carau&fat3rl#hr ,Tf@)arr#
"mgrfurn rarer3rsffvi 3r#tra rapti zttt

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) ,gr3erasf3r4truf@awr aqrszi srca arzrar srca znraufa 1Ra tTTtr far are Arca.:, .:, .:,

t" to% 3fo@1oi 'Cft3itsiahaavs fa 1Ra trra.r q0s c); to% 3fo@1oi 'Cft cfl't ~~ ~ I.:, .:,

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

F No.V2(39)104/Ahd-111/15-16

This appeal has been filed by Mis ET Elastomer Technik India Ltd (100% EOU), B-

183/184, GIDC Electronic Estate, Sector-25, Gandhinagar, Gujarat (hereinafter referred to as

"the appellant") against Order-in-Original No.42 to 47/Ref/CEx/APB/2015 dated 08.01.2016

(hereinafter referred to as "the impugned order") passed by the Assistant Commissioner of

Central Excise, Gandhinagar Division (hereinafter referred to as "the adjudicating authority).

2. Briefly stated, the facts of the case is that the appellant has filed five refund claims

amounting to Rs.2,05,226/- under notification No.12/2013-ST dated 01.07.2013, which was

rejected vide the impugned order, on the grounds that the appellant had filed the said refund

claim under wrong notification; that the said notification applicable for the refund claims

pertaining to SEZ unit or Developer; that the appellant had not filed the refund claim under

proper notification with proper documents within the time limit prescribed, though they were

informed.

3. Being aggrieved, the appellant has filed the present appeal on the grounds that the

adjudicating authority was requested to decide the claim under notification No.41/2012-ST

dated 29.06.2012, however, he rejected the claim without giving any further opportunity to

file the claim under proper notification.

4. A personal hearing in the matter was held on 04.01.2017. Shri Rahul Mewada,

Chartered Accountant appeared for the same and reiterated the grounds of appeal.

5. I have carefully gone through the facts of the case and submissions made by the

appellant. The short''point to be decided in the instant case is relating eligibility of refund

claim of input credit utilized towards export of goods and whether the appellant is eligible for

the said refund claim in a situation when the refund was filed under wrong notification.

6. I observe that the adjudicating authority has rejected the refund claim in question on

the following grounds:

ai Being a 100% EOU, the appellant has filed the refund claim under notification
12/2013-ST which is not applicable to their case.

• Despite of query memo issued to the appellant, stating the reasons for not admissible
of the refund claim, the appellant has not filed the refund claim under the proper
notification with proper documents.

• The request for considering the refund claim under notification No.41/2012-ST
cannot be considered at later stage as it was made at the time of personal hearing
only.

7. In the instant case, I further observe that though the adjudicating authority has

rejected the refund claim amounting to Rs.2,05.226/-, the appellant has filed the appeal only

for Rs.1,97,968/-. Therefore, I limit the issue for the refund amounting to Rs.1,97,968/-.

In the instant case, it is an admitted fact that the refund claim was filed under wrong

notification No.12/2013-ST dated 01.07.2013, instead of Notification No.41/2012-ST dated

29.06.202. The adjudicating authority has rejected the claim mainly on the grounds that the
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request of considering the refund claim under notification No.41/2012-ST was made by the

appellant at the time of personal hearing without any supporting documents. Merely filing

refund claim under wrong notification is a procedure lapse and not a valid ground for

rejecting the claim, if otherwise eligible. Further, I feel that when the claim was filed under

wrong notification, ideally, the refund claim should have been returned by the authority

iminediately for rectifying the mistake. Looking into the circumstances of the case, I feel that

one more opportunity for filing the refund claim under proper notification is required tobe

given to the appellant. I find that the Hon'ble CESTAT, Mumbai in.the case ofM/s Monarch

Catgalyst Pvt Ltd reported at 2015 (37) STR 1021 (Tri. Mum) held that if appellant is

eligible for refund under relevant notification and satisfy all the conditions, the refund claim

to be granted. The relevant portion of the said order is as under:

"There is no dispute to the fact that the refund claim was filed under Notification No. 17/2009-S.T,
dated 7-7-2009. The appellants are admitting the mistake by stating that the correctNotification should
have been Notf. No. 18/2009-S.T., dated 7-7-2009. I note that before rejecting the refund claim, no
show cause notice was issued to the appellants. Similarly, no personal hearing was also granted so that
the appellants could have rectified the mistake. Even before the Commissioner (Appeals) thrt appellants
have stated about the correct Notification. However, the Commissioner (Appeals) rejected the appeals

. on the ground that initially the claim was not under the correct Notification. Keeping in view thefacts
mentioned above, the order ofthe Commissioner (Appeals) as also the order ofthe Asstt. Commissioner
are set aside and the matter is remanded back to the original authority to examine the claim under
Notification No. 18/2009-S.T., dated 7-7-2009. The original authority will consider the claim as if the
claim under Notification No. 18/2009-S.T., dated 7-7-2009 was filed at the initial stage, Ifthe appellants
are eligible for refund under Notification No. 18/2009-S.T., dated 7-7-2009 and satisfy all the
conditions, the refund claim will be granted. However, keeping in view thefact that the appellants have
not claimed the refund under the correct Notification, they will not be eligiblefor any interestfor the
intervening period. Both the appeals are disposed ofin the above terms."

8. In view of above discussion and case laws cited, I remand the case to the adjudicating

authority to examine the claim under notificationNo.41/2012-ST dated 29.06.2012 and if the

appellant is eligible for refund -1,111der the notification ibid subject to satisfy with all

conditions, the refund claim may be granted. As held by the Hon'ble CESTAT, the appellant

will not be eligible for any interest for the intervening period.

0
9.
9.

314ai arr a#ra 3r4itaeazrz3rtahfen5a?t
The appeal filed by the appellant stand disposed of in above terms.

3val?
(3mr 2in)

3rm (3r4re -I
Date: }1/01/2017

Attested

2/4
(Mohanan V.V)
Superintendent (Appeal-I)
Central Excise, Ahmedabad
BYR.P.A.D.

Mis ET Elastomer Technik. India Ltd (100% EOU),
B-183/184, GIDC Electronic Estate, Sector-25,
Gandhinagar, Gujarat
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Copy to:-·
1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III
3. The Additional Commissioner, Central Excise (System), Ahmedabad-III
4. Thae Assistant Commissioner, Central Excise, Gandhinagar Division.
5Guard file.

6. P.A.


